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WILLIAM A. HILL, Bankruptcy Judge

The City of Soux City (*City”) previoudy obtained rdief from the automatic Say in the debtor’s
chapter 11 bankruptcy case, and the order granting that relief was the subject of the parties prior gpped



and cross-gpped. While those gppedls were pending before this Court, the bankruptcy court® dismissed
the debtor’s chapter 11 case. Asaresult, this Court dismissed the pending apped's as moot on July 24,
2000. However, those gpped shave been reingated and consolidated with the City’ spresent gpped of the
bankruptcy court’ sdecison to dismissthe case. For thereasons st forth bel ow, we affirm the bankruptcy
court’ sdismissd of thedebtor’ scase, thusrendering moot the gppeal sconcerning rdlief from theautometic

Say.

BACKGROUND
Inlate 1991, debtor Midland Maring, Inc. entered alease with the City for the right to possess
specified waterfront land for the purpose of operating a marina. Subsequently, the debtor and the City
became embrailed in a dispute as to thar repective rights and obligations under the lease. The debtor
eventudly filed achapter 11 bankruptcy petition on December 8, 1999.

After Sxty dayshed passad postpetition without assumption or rgection of themarinalease by the
debtor, the City filed amoation for rdief from the automatic Say, asserting thet it was entitled to possesson
of the lessed property by operation of 11 U.S.C. § 365(d)(4). By order dated March 31, 2000, the
bankruptcy court granted the City’ s moation for rdief from stay. The debtor gopeded the rdief from Say
order to this Court, asserting that 11 U.S.C. 8 365(d)(2) governed the timefor assumption or rgjection of
the marina lease because various items of persond property were induded in the leese. The City cross-
gpopeded, seeking an order directing the debtor to immediately surrender the leased premises.

Prior to ord argument of the foregoing gppeds regarding rdief from day, the debtor moved the
bankruptcy court to dismissits chepter 11 case pursuant to 11 U.S.C. § 1112(b). On June 7, 2000, the
bankruptcy court conducted a hearing concerning the debtor’ smation to dismiss At that hearing, the City
conceded that sufficient cause existed to dismiss or convert the case, and the debtor’ scounsd filed severd
pleadings which purported to be consents to dismissa on behdf of severd creditors Furthermore, the
bankruptcy court admitted these consents to dismissd into evidence over the City’ s hearsay objection.

On July 6, 2000, the bankruptcy court entered an order dismissng the case. As a result, we
subssquently dismissed the gpped sthat were pending at thet time as moot by order dated July 24, 2000,
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specifying that those gpped's could be reingated if the City gppeded the bankruptcy court’s order of
dismissd and obtained a say pending apped. The City subssquently satified those conditions for
reindatement. As a result, we vacated our order of July 24, 2000, and reingtated the prior appeds
concaning relief from the automatic say, consolidating them with the City’s present gpped from the
bankruptcy court’ sorder of dismisd.

The City arguesthat the bankruptcy court erred in failing to convert the case to chapter 7, thet the
bankruptcy court erred in admitting the consents to dismissd into evidence, and that dismissal of the
bankruptcy case does not render moot the goped's regarding rdief from the automatic Say. The debotor
assertsthat the bankruptcy court’ sdismissd should beaffirmed and theat the apped s concerning rdief from
day are, therefore, moot.

STANDARD OF REVIEW

On gpped, we review the bankruptcy court’ sfindings of fact for dear error and itscondusionsof
law de novo. Fed. R. Bankr. P. 8013; Hatcher v. U. S Trugtee (In re Hatcher), 218 B.R. 441, 445
(B.A.P.8hCir. 1998) (ditations omitted); Gourleyv. Usary (InreUsery), 123 F.3d 1089, 1093 (8th Cir.
1997); O'Ned v. Southwest Mo. Bank (In re Broadview Lumber Co.), 118 F.3d 1246, 1250 (8th Cir.
1997). Matters committed to the bankruptcy court’s discretion will be reversed only if the court abused
itsdiscretion. Wintzv. American Freightways Inc. (In re Wintz Compenies), 230 B.R. 840, 844 (B.A.P.
8th Cir. 1999) (dtation omitted). “ An abuse of discretion occursif the bankruptcy court fallsto gpply the
proper legd sandard or fallsto follow proper proceduresin meking its determingtion, or if the court bases
anaward upon findings of fact that are dearly erroneous” 1d. (citations omitted). A finding of fact will not
be reversed as dearly erroneous unlessthe reviewing court is left with a definite and firm conviction thet
amigake has been committed. 1d. (ating Waugh v. Eldridge (In re Waugh), 95 F.3d 706, 711 (8th Cir.
1996)).

DISCUSSION
A. Dismissal or Conversion Under 11 U.S.C. § 1112(b)

After notice and a hearing, the bankruptcy court may, for cause, dismiss a chapter 11 case or
convert it to chapter 7-whichever isin the best interest of creditors and the estate. 11 U.S.C. 8§ 1112(b).
Accordingly, it is gppropriate to digmiss a chepter 11 case if cause exids and if digmiss isin the best
interest of creditors and the estate. Hatcher v. U.S. Trudtee (In re Hatcher), 218 B.R. 441, 448 (B.A.P.
8th Cir. 1998) (atations omitted). “The bankruptcy court has broad discretion in deciding whether to
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dismissor convert aChapter 11 case” Lumber Exch. Bldg. Ltd. Partnership v. Mutud Life Ins Co. of
New York (In re Lumber Exch. Bldg. Ltd. Patnership), 968 F.2d 647, 648 (8th Cir. 1992) (citetions

omitted); Hatcher, 218 B.R. a 448 (citationsomitted). Intheingtant matter, the parties sipulated thet there
was suffident cause to dismiss or convert the case. The question thus becomes whether the bankruptcy
court abused its discretion in deciding to dismiss the case rather than convert it to chapter 7.

The City arguesthat the bankruptcy court abused itsdiscretion by dismissing the case. However,
there has been no showing that the bankruptcy court falled to goply the proper legd dandard or falled to
employ proper proceduresin ariving & its decisonto dismiss. Likewise, there has been no showing thet
the bankruptcy court based its decison on a dearly erroneous finding of fact. As the bankruptcy court
noted in its order of dismissd, the debtor’ s Sate court daims againg the City are potentidly the largest
assts of the edtate, and the debtor's success or lack thereof in prasecuting those dams will likdy
determine thesuccessor fallure of the debtor’ sattempt to reorganize. Under the circumstances of thiscase,
the bankruptcy court’s decison to dismiss gppears judiified on the groundsthet dismissal would dlow the
debtor an opportunity to fully prosscuteitsdamsagaing the City in Sate court. Moreover, we agree with
the bankruptcy court’s obsarvation thet the City’s objection to dismissal seems to flow from the City’s
interest as a litigator rather than from its interest as a creditor. In short, our examinetion of the record
revedls no abuse of discretion by the bankruptcy court. Accordingly, we affirm the bankruptcy court's
dismisd of the case

B. The Consents to Dismissal

The City argues that it was error for the bankruptcy court to admit into evidence the consantsto
dismis offered by the debtor at the June 7, 2000, hearing on the debtor’ s motion to dismiss. The City
relieson Inre Continental Holdings Inc., 170 B.R. 919, 926 (Bankr. N.D.Ohio 1994) for the propogition
thet the consentsto dismissal condtituted inadmissible heersay. In Continental HAldings, the court exdluded
fromevidence consentsto dismissal Smilar tothoseat issuein this case on the groundsthet they condtituted
hearsay under Fed. R. Evid. 802. A bankruptcy court’ s decison to admit evidenceisreviewed for abuse
of discretion. Frdt Bank Invesors Trud v. Tarkio Callege, 129 F.3d 471, 476 (8th Cir. 1997) (citing
Judicev. Carter, 972 F.2d 951, 956 (8th Cir. 1992)).

Asaumingar guendo that the bankruptcy court abused itsdiscretionin admitting into evidencethe
consentsto dismisd a issuein this case, such eror may nevertheessfall to conditute a proper basisfor
reversd. See Judice, 972 F.2d & 956 (reversd of an evidentiary ruling is not warranted unless the
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complaning party was prejudiced by that ruling). Smilarly, an eroneous evidentiary ruling is subject to
harmlesserror review. Firg Card v. Cardlan (In re Carolan), 204 B.R. 980, 987 (B.A.P. 9th Cir. 1996);
28 U.S.C. § 2111.2 Inthis case, dthough the City assartsthat the bankruptcy court erred in admitting the
consants to dismissd into evidence, the City has nat dleged thet it was prgudiced in any way by the
bankruptcy court’ sevidentiary ruling. Moreover, the bankruptcy court’ sorder of July 6, 2000, reveasthat
the consents to dismissa played little part in the bankruptcy court’s dedison to dismiss the case
Accordingly, any error which might have occurred regarding admissibility of the consentsto dismissal was
harmless

C. Mootness

Our afirmanceof thebankruptcy court’ sdecisonto dismisstheunderlying chapter 11 caserenders
moot the companion gopeds regarding rdief from the automatic gay. Olive Street Investment, Inc. v.
Howard Savings Bank, 972 F.2d 214, 216 (8th Cir. 1992) (“Once the bankruptcy proceeding is
dismissed, neither the god of a successful reorganization nor the debtor’s right to the autometic day
continuesto exig. Accordingly, it nolonger servesany purposeto determinewhether the bankruptcy court
propery lifted the automatic Stay; the gppea hasbecomemoat.”); see o Ficken v. United States (Inre
Ficken), 2 F.3d 299, 300 (8th Cir. 1993).

CONCLUSION
For the reasons discussed, we affirm the bankruptcy court’s decison to dismiss the debtor's
chapter 11 casa Accordingly, the companion gppeds concerning rdief from the automatic Say are
dismissed as moot.
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228 U.SC. § 2111 sates “[o]n the hearing of any goped or writ of cartiorari in any case, the
court shdl give judgment after an examination of the record without regard to errors or defects which
do not affect the subgtantid rights of the parties.”



